IN THE DISTRICT COURT IN AND FOR TULSA COUNTYPRIVATE 

STATE OF OKLAHOMA
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)
Judge Rebecca Nightingale








)

JASON DANIEL NICHOLSON.

)







)





Defendant.
)

MR. NICHOLSON’S MOTION TO SUPPRESS ANY EVIDENCE DERIVED PURSUANT TO THE MULTICOUNTY GRAND JURY INVESTIGATION

COMES NOW Jason Nicholson by and through his attorney of record, Kevin D. Adams, and pursuant to Article II, Section 18 of the Oklahoma Constitution and Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917 (Okla.Crim. 2002) moves this Court to suppress all evidence obtained or derived from the Multicounty Grand Jury investigation into this matter. In support of this motion Counsel for the Defendant shows the Court the following: 

Procedural Background

On Wednesday March 16, 2005 Mr. Nicholson and his co-defendant, Charles Clay Spicer, were charged with one count of First Degree Misdemeanor Manslaughter in violation of Title 21 O.S. § 711. 
In the March 16, 20045 information it is alleged;

Jason Daniel Nicholson and Charles Clay Spicer, on or about 09-11-2004, in Tulsa County, and within the jurisdiction of this Court, did commit the crime of Manslaughter, First Degree….


See Information filed March 16, 2005.

Even though the factual allegations giving rise to the prosecution of Mr. Nicholson occurred solely in Tulsa County, the Multicounty Grand Jury was used to gather evidence against Mr. Nicholson. This Multicounty Grand Jury was not composed of citizens of Tulsa County, did not meet in Tulsa County, but instead met in Oklahoma County. In the attached Application For Release of Grand Jury Transcripts Tulsa County District Attorney Tim Harris request the release of the “Grand Jury testimony so that the transcripts may be provided to defense counsel in preparation for the preliminary hearing set in this case on June 1, 2005 and any subsequent judicial proceedings arising in Case No. CF-2005-1188.” See Attached Exhibit A. 
In the same application Mr. Harris stated that “transcripts of said testimony were previously released by Order of this Court to the Tulsa County District Attorney’s Office, so that First Degree Manslaughter charges could be filed by Information in the District Court of Tulsa County on March 16, 2005, in Case No. CF-2005-1188, State of Oklahoma v. Jason Daniel Nicholson and Charles Clay Spicer.”  See Attached Exhibit A. 

In addition to the three witnesses listed in the state’s application; Samuel Adam Burchert, Steve Kitchle and Doug Johnson; defense counsel is aware that the following endorsed witnesses also testified in front of the Multicounty Grand Jury;



Shoan Marr



Ryan Harris 



Johnny Penland



Chris Davis 



Bobby Standley



Detective Chris Stout


Defense counsel is aware that at least the testimony of Doug Johnson was obtained after a grant of immunity by retired Justice Robert Simms who was presiding of the Multicounty Grand Jury proceedings. Defense counsel is unsure who else may have testified under a grant of immunity. Counsel is also aware that Defendant Spicer was subpoenaed and testified to some extent in front of the Multicounty Grand Jury. It is also believed by defense counsel that in addition to using the Multicounty Grand Jury to secure testimony of witnesses that the power Multicounty Grand Jury was used to obtain Mr. Nicholson’s cell phone records. 

ARGUMENTS AND AUTHORITIES

Section 18 of the Oklahoma Constitution’s Bill of Rights governs the use of Grand Juries in our state. Article II §18 of the Oklahoma Constitution provides;
§ 18. Grand jury. 

A grand jury shall be composed of twelve (12) persons, any nine (9) of whom concurring may find an indictment or true bill. A grand jury shall be convened upon the order of a district judge upon his own motion; or such grand jury shall be ordered by a district judge upon the filing of a petition therefor signed by qualified electors of the county equal to the number of signatures required to propose legislation by a county by initiative petition as provided in Section 5 of Article V of the Oklahoma Constitution, with the minimum number of required signatures being five hundred (500) and the maximum being five thousand (5000); and further providing that in any calendar year in which a grand jury has been convened pursuant to a petition therefor, then any subsequent petition filed during the same calendar year shall require double the minimum number of signatures as were required hereunder for the first petition; or such grand jury shall be ordered convened upon the filing of a verified application by the Attorney General of the State of Oklahoma who shall have authority to conduct the grand jury in investigating crimes which are alleged to have been committed in said county or involving multicounty criminal activities; when so assembled such grand jury shall have power to inquire into and return indictments for all character and grades of crime. All other provisions of the Constitution or the laws of this state in conflict with the provisions of this constitutional amendment are hereby expressly repealed. 

The legislature shall enact laws to prevent corruption in making, filing, circulating, and submitting petitions calling for convening a grand jury. 


The Oklahoma Constitution provides three (3) methods of convening a Grand Jury. The first method is that a Grand Jury may be convened upon the sua sponte order of a District Judge. The second method is by order of a District Judge after the filing of a petition with the required number of the “qualified electors of the county”. The third method is upon the application of the Attorney General. 

A Grand Jury may be convened upon application of the Attorney General for only two purposes. Those purposes are to investigate;

a) “crimes which are alleged to have been committed in said county”

b) Matters “involving multicounty criminal activities” 

These three methods of convening a Grand Jury were described by the Oklahoma Court of Criminal Appeals in Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,918 (Okla.Crim. 2002). 

Section 18 provides that a grand jury may be convened in three ways: (1) on the motion of a judge of the district court; (2) upon petition of a requisite number of "qualified electors of the county"; and (3) upon application of the Attorney General. The Attorney General is granted the authority to convene a grand jury to investigate (1) "crimes which are alleged to have been committed in said county," as well as (2) matters "involving multicounty criminal activities."

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,918 (Okla.Crim. 2002)
Traditional Grand Juries Were Composed Of Residents of a Particular County

And Given the Authority to Investigate Matters in That Particular County
“The grand jury is deeply rooted in our common-law heritage; its ancient origins are ‘lost in obscurity.’ ” Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917, 919 (Okla.Crim. 2002) citing Blake v. State, 54 Okl.Cr. 62,66. 14 P.2d 240, 242 (1932).

“At common law, grand juries were composed of residents of a particular county and charged with investigating matters in that particular county.” Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,919 (Okla.Crim. 2002)citing 4 Blackstone, Commentaries on the Law of England § 303. 
The Grand Jury Provision in Oklahoma Constitution’s Bill of Rights is consistent with the common law tradition of having a Grand Jury comprised of local citizens from the county where the alleged criminal conduct occurred. 
When read as a whole, Art. II, § 18 is consistent with this common-law tradition. As noted, the first two methods of convening a grand jury adhere to the notion of localized initiative, whether by a judge of the district court acting sua sponte, or by a petition of qualified electors "of the county."
Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,919 (Okla.Crim. 2002)

NONE OF THE PURPOSES OF CONVENING A GRAND JURY, DESCRIBED IN SECTION 18, JUSTIFIES THE MANNER THE MULTICOUNTY GRAND JURY WAS USED IN THIS MATTER

The first and the second methods of convening a Grand Jury could not possibly justify the use of the Grand Jury in this matter because, both of those methods call for the formation of the Grand Jury order of a district judge, either upon the judge’s own motion or after the filing of a petition. These first two methods “adhere to the notion of localized initiative” that is clearly not present with the use of a Multicounty Grand Jury. The grand jury in this matter was not formed after a “localized initiative” and did not meet locally but instead met in Oklahoma County. 
As for the third method of convening a Grand Jury, the Oklahoma Constitution authorizes the Attorney General to convene a Grand Jury “to investigate (1) ‘crimes which are alleged to have been committed in said county,’ as well as (2) matters ‘involving multicounty criminal activities.’ Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,918 (Okla.Crim. 2002). 
Neither of the purposes described in the third method of a convening a Grand Jury justifies or authorizes the Grand Jury’s use in the present case. The first justification for the Attorney General to form a Grand Jury is “to investigate (1) ‘crimes which are alleged to have been committed in said county,’ Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,918 (Okla.Crim. 2002). 

 This first purpose for the Attorney General to form a Grand Jury (“said county”) does not justify the Grand Jury’s use in this matter because, the Oklahoma Constitution does not allow for the attorney general to convene a grand jury in one county to investigate alleged criminal activity that occurred only in another county. 
We hold that the term "said county," as used in Okl.Const. Art. II, § 18, authorizes the Attorney General to convene a grand jury in any county of the State, for the purpose of investigating any wrongdoing in that particular county and none other.

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,919 (Okla.Crim. 2002). (Emphasis Added)


The Multicounty Grand Jury that investigated this matter was convened by the Attorney General in Oklahoma County and investigated a matter which allegedly occurred in Tulsa County. Furthermore, the grand jury used to investigate this matter was not convened for the purpose of investigating wrongdoing “in that particular county. The Multicounty grand jury certainly does not meet this “said county” purpose as allowed by the Oklahoma Statute.  

The second purpose for Attorney General to cause a Grand Jury to be formed the “multicounty criminal activities” purpose also does not justify the use of the Grand Jury in this case. 
Similarly, we find that the term "multicounty criminal activities," as used in Section 18, means exactly what it says: criminal activities which affect more than one county.
Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,919 (Okla.Crim. 2002). (Emphasis Added)


As alleged in the information filed March 16, 2005 the alleged activities giving rise to the charges in this case occurred only in Tulsa County. There has never been as much as a suggestion by anyone that the alleged behavior occurred anywhere but Tulsa County. 

The Grand Jury used in this matter was a Multicounty Grand Jury formed by the Attorney General, in other words a Grand Jury formed using the second purpose of the third method of forming a grand jury. However, the alleged criminal behavior in this case, occurred solely in one county. This is clearly an unconstitutional use of the Multicounty Grand Jury. 
ONCE EMPANELED, A MULTICOUNTY GRAND JURY DOES NOT HAVE THE AUTHORITY TO INVESTIGATE OTHER MATTERS IN ANY OTHER SINGLE COUNTY OF THE STATE

It is not proper for a Multicounty Grand Jury which is properly empaneled to investigate “multicounty criminal activities” to begin to investigate criminal activities that occurred only in a single county; 
The State's contention in this appeal is that once empaneled, a so-called "multicounty" grand jury (i.e. one originally empaneled to investigate "multicounty criminal activities") has authority to investigate matters in any other single county of the State, regardless of whether they conceivably affect any other county of the State. Such an extreme departure from the common law could only be condoned if the plain and unambiguous language of Section 18 demanded it. The State's construction would render the term "said county" meaningless, and the term "multicounty criminal activities" superfluous.



Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,920 (Okla.Crim. 2002).
THE MULTICOUNTY GRAND JURY IS WITHOUT THE  AUTHORITY TO INVESTIGATE ALLEGED CRIMINAL BEHAVIOR THAT OCCURRED ONLY ONE COUNTY


This was the holding of the Oklahoma Court of Criminal Appeals in the Bezdicek case;
We hold that Art. II, § 18 of the Oklahoma Constitution does not authorize a multicounty grand jury to investigate allegations of criminal activity that are isolated to a single county of the State. 

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,921 (Okla.Crim. 2002). (Emphasis Added)
THIS EXACT ISSUE HAS ALREADY BEEN DECIDED BY THE OKLAHOMA COURT OF CRIMINAL APPEALS IN THE BEZDICEK CASE

In State v. Bezdicek the Oklahoma Court of Criminal Appeals decided this very issue. In the Bezdicek case the defendant was charged, by information, with intercepting a telephonic conversation, that he was not party to, by means of a hand held scanner. The Multicounty Grand Jury was used to investigate the allegations. The criminal allegations in the Bezdicek case occurred only in Garfield County. Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917 (Okla.Crim. 2002).


In the Bezdicek case the defense filed a motion to Motion to Quash the Information, the Arrest and to Suppress Any Evidence Obtained Pursuant to the Multicounty Grand Jury Subpoenas to Dismiss, and Memorandum Brief.  The magistrate the Honorable J. Bruce Harvey granted the motion and ordered that all evidence obtained either directly or indirectly as a result of the subpoena be suppressed. The state filed an application to appeal and the reviewing Judge Associate District Judge N. Vinson Barefoot sustained the magistrates ruling. Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917 (Okla.Crim. 2002). The District Court’s decision was appealed to the Oklahoma Court of Criminal Appeals and the Court ruled;
IT IS THEREFORE THE ORDER OF THIS COURT that the order of the District Court of Garfield County sustaining Appellee’s motion to suppress evidence in Case No. CF-2000-619 should be, and is hereby, AFFIRMED. 

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,921 (Okla.Crim. 2002).

ABSENT A CONSTITUTIONAL AMENDMENT, THE COURT OF CRIMINAL APPEALS HAS THE FINAL WORD ON THIS ISSUE

It s well settled that the Court of Criminal Appeals has exclusive appellate jurisdiction in criminal matters.

This court is vested with exclusive appellate jurisdiction in criminal matters, ad is authorized to interpret provisions of the State Constitution in aid thereof. See Okl.Const.Art. VII, § 4; 20 O.S. 1991 §40; State v. Young, 1999 OK CR 14 ¶ 17, 989 P.2d 949, 953; Ex parte Strauch, 80 Okl.Cr. 89, 95, 157 P.2d 201, 205 (1945).

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,918 (Okla.Crim. 2002).

The basis of the Bezdicek case was constitutional not statutory.  

Because Appellee's alleged wrongdoing does not involve "multicounty criminal activities," and because the grand jury which subpoenaed the records at issue was not convened in Garfield County where the records were kept, our specific task is to determine whether Okl.Const. Art. II, § 18 authorizes a multicounty grand jury to investigate allegations of wrongdoing which do not involve multicounty criminal activity. We hold that it does not.

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,918 (Okla.Crim. 2002). (Emphasis Added)


Because the basis of the Oklahoma Court of Criminal Appeals was constitutional and not statutory, amendments to the Multicounty Grand Jury Act do not affect or overrule the Bezdicek decision. 

However, regardless of what the statutes say, the provisions of the Oklahoma Constitution concerning grand juries are self-executing and require no legislative act to carry them into effect. Furthermore, the Legislature may not, by statutory enactment, alter or limit the powers or attributes of a grand jury as conferred by the Constitution. See Movants to Quash Multicounty Grand Jury Subpoenas v. Powers, 1992 OK 142 ¶3, 839 P.2d 655, 656. 

Bezdicek v. State, 2002 OK CR 28, 53 P.3d 917,918 (Okla.Crim. 2002). (Emphasis Added) 


Because the Bezdicek case was decided on the basis of the Oklahoma Constitution, on an issue involving appellate jurisdiction in a criminal matter, the decision cannot be overruled by a decision of the Oklahoma Supreme Court or by a Legislative enactment. Therefore, absent an amendment to the Oklahoma Constitution or a ruling from the Oklahoma Court of Criminal Appeals overturning the Bezdicek the decision is good law and Mr. Nicholson’s motion should be granted. 
CONCLUSION


For all of the foregoing reasons the Defense request that this Court sustain Mr. Nicholson’s motion and suppress all evidence obtained either directly or indirectly from the improper use of the Multicounty Grand Jury.
Respectfully Submitted,
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Kevin D. Adams, OBA# 18914

1717 S. Cheyenne

Tulsa, OK 74119  
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